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)

Payment of A Hearing Fee by )
)

SKYLINE BROADCASTERS, INC., )
)

Applicant For a Construction )
Permit for a New FM Station )
on Channel 292A at )
Kalispell, Montana )

File No. BPH-910925MD
,

MM Docket 92-303 f /

----_/

RECEn/ED

To: The Managing Director

PETITION FOR REFUND OF HEARING FEE

.3 1993

Skyline Broadcasters, Inc. ("SBI"), pursuant to § 1.IIII(c)(l)

of the Rules, hereby seeks a refund of the $6760.00 hearing fee

tendered in response to the Commission's Public Notice, Report No.

NA-155 (1992). As SBI will show herein, an immediate refund of the

hearing fee SBI has paid is fully warranted.

1. SBI was one of four original applicants for Channel 292A

at Kalispell. On March 2, 1992, pursuant to the Commission's

Public Notice, supra, and § 1.1104(2)(c) of the Rules, SBI tendered

a $6760.00 check payable to the FCC and a completed FCC Form 155

Fee Processing Form to cover the requisite hearing fee. See

Exhibit A. The staff subsequently issued its Hearing Designation

Order in MM Docket No. 92-303, DA 92-1668 (adopted December 8, 1992

and released December 23, 1992), sending SBI and two remaining

applicants (Mr. Tom Seabase, File No. BPH-910926MB, and. Cloud N~.·n~ t
1'5)

No. of Copies rec'd-llozl:::.."_#_--t-
U:.;i,\ BG DE



-2-

Broadcasting, Inc., File No. BPH-910926MI) to comparative hearing.

The HDC specified only the standard comparative issues. See

Exhibit B. SBI, pursuant to § 1.221 of the Rules, timely stated

its intent to appear at the hearing and to present evidence on the

specified issues. See Exhibit C. However, SBI's Appearance

referred to a simultaneous filing by all three Kalispell applicants

of a Petition for Approval of Settlement Agreement contemplating

dismissal of both SBI's and Mr. Seabase's applications and a grant

of Cloud Nine's application.

2. Administrative Law Judge John L. Frysiak has approved the

Settlement Agreement. See Exhibit D, Memorandum Opinion and Order

("MO&O"), FCC 93M-71 (released February 12, 1993). His Honor has

terminated MM Docket 92-303 by dismissing the SBI and Seabase

applications and granting Cloud Nine's application -- without a

comparative hearing. Accordingly, SBI meets the standard for a

refund of the hearing fee set forth in S 1.1111(c)(1) of the Rules.

SBI hereby requests a prompt refund of the same.

Respectfully submitted,

FISHER, WAYLAND, COOPER
& LEADER

1255 Twenty-third Street
Northwest

Suite 800
Washington, D.C. 20037-1125
(202) 775-3544

Date: March 3, 1993
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LAW OFFICES

FISHER, WAYL.AND, COOPER AND LEADER

1255 TWENTY-THIRD STREET, N.W.

SUITE 800

WASHINGTON, D. C. 20037-1170

TELEPHONE (202) 659-3494

TELECOPIER (202) 296-6518

WRITER'S DIRECT NUMBER

(202) 775-3544

March 2, 1992

RECEIPT COPY
BEN s. FISHE:~

IIB90-1954)

CH"'~LES V. W ... YL...NO

11910-19801

o. COUNS£L

JOHN o. HE:"'~NE

MCI M ... ,L: FWCLDC

Federal Communications Commission
Mass Media Services
P.O. Box 358170
Pittsburgh, pennsylvania 15251-5170

VIA COURIER SERVICE

Re: NEW(FM), Channel 292A,
Kalispell, Montana

Skyline Broadcasters, Inc.
File No. BPH-910925MD
Fee Code MWR

Gentlemen:

Pursuant to the Commission's Public Notice, Report No. NA-155,
enclosed please find, in triplicate, a $~760.00 check payable to
the FCC and a completed FCC Form 155 Fee Processing Form to cover
the requisite hearing fee for Skyline Broadcasters, Inc., applicant
for a construction permit for a new FM broadcast station to serve
Kalispell, Montana on Channel 292A. Should there be any questions,
please contact this office.

John Joseph Mc

8239-001
Enclosure
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3060-0440
Expires 2/28/93

FEDE~AL C... ,v1MUNICATIONS COMMISSION

FEE PROCESSING FORM ~
O,

FCC.

use

ONLY _

Please read Instructions on back of thiS form before completing it. Section I MUST be completed. If 'jou are applying for
concurrent actions which reQuire you to list more than one Fee Type COde, you must also complete Section II, ThiS form
must accompany all payments. Only one Fee ProcesSing Form m~ be Submilted per application or filing. Pleas. type or print
legibly. All reQulrea blOCks must be completed or appf,catlonlflling will oe returned WithOut action.

SECTION I
APPLICANT NAME (Last. first. middle Inltlal)

Skyline Broadcasters, Inc.

MAILING ADDRESS (Line Il (Maximum (3fl characters • refer to Instruction (2) on reverse of form)

c/o Fisher Wayland: JJM
MAILING ADDRESS (Line 2) (If required) (Maximum (3fl characters)
1255 23rd Street, N.W. , Suite 800

CITY

Washington

sr ATE OR COUNTRY (If forel~n address) ZIP CODE CALL SIGN OR OTHER FCC lDENTtFtER(lf applicable)

DC 20037 New(FM) , Channel 292A

Enter In Column (A) the correct Fee Type Cod. for the servlc. you are applying for. Fe. Typ. Codes m~ be fauna In FCC

Fee Filing GUides. Enter in Column (8) the Fee Multiple, if appliCable. Enter In Column (C) the result obtall'\ed from mUlllpi"/ing

the value of the Fee Type Code In Column (A) by the number entered in Cohlnn (B), if ¥'f'I.

fA) (B) (C)
FEE MULTIPLE FEE DUE FOR FEE TYPE

':OR;F.CCUSEONLYFEE TYPE CODE IIf required. CODE IN COLUMN (AI
(1)

I W I I o IM R 0 0 1 .6,760.00

SECT I ON I I - To b. used only wh.n you ..e reQuesting concurrent actions whiCh result In a
reauirem.nt to list more than one Fe. Tvp. Cod••

::: :;:::; :;< .
(A) (B) (C) ~::··:~dA· ~e¢USEONLV

FEE TYPE CODE FEE MULTIPLE FEE DUE FOR FEE TYPE nnHjHy~~n ~:~:::: ..
Clf required) CODE IN COLUMN (AI

(2)cr=D ITID I I•
(3)cr=D ITID I I•
(4'cr=D ITID I I•
(1)cr=D ITID I I•
ADD ~LL AMOUNTI SHOWN IN COLUMN C, LINEI (1)

THROUGH (I., AND ENTER ,.. TOTAL HEAl. TOTAL~ R£MITTm
lil!I~II~~~·uSE ONLY.WITH ~S APlh'CAT04THIS AMOUNT SHOULD EQUAL YOUR ENCLOIED FIL

REMCTTANCE.
~ 6,760.00•

ThiS form has b••n authoriZed for r.productiOn. FCC ":-m 155
M¥Crl 1991
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\-1\-1 Docket No. 92·303

HEARING DESIGNATION ORDER

By the Chief. Audio Sen'ices Division:

I. To determine which of the propo<;als would. on J

comparative basis. best serve the puhlic interest.

S:.:..~~·<l>~ ~:i-: ..~ C I.Jl:d "<:~.:2 ;:~1\t: .... !~t·l ;.':.

()l-L·\GL ::3 ~l) r.1C[Cl"') :::,":,,: U! L-\.\:'.5l.... c.' )'-;::

l:'"tcrcr"-J;·c. th·:: applic:"":r~r:'i ~::'c rCliuirc\~ ,..::t;-...::" ~: . .:1r!~:t..;~,' , ...
to\1.er h(':;.::~.: dctta SUr-.::.:~:·\e,..: i:; t!,,:cir r~SDt,;C~;"'-': 2.rDi .....::-~i.\·\i~
co CJr.lpi~ with FCC an,: F.·\,\ rcCl1l'c!s PI'. if r',"'~ h~i~'il>
specifieJ in the applicatior, <:>:e [he 2(tL:al hei~:~ts. fik ":'it:l
the F.-\...·\ (F.-\...-\ Form 7th l- i) to c.:orrec[ th~ «mer he:ght
discrepancy.

.....-\dditionally. there is a possihilj[y that ti,e prupo'el1
FM antennas and transmissllln lines ,>.ili disrupt the tran­
<;Iator's directional antenna pattern h(~ca:'lSe ttl\: r'\\ ~!·\\e:l­

nas will be mounted abo\e h::~IJBT', antC:lnJ J!i(; the
proposed FyI transmission lines \\, i II he pi::.ce,j near
K2·WBTs antenna. Accordingly. Seabase anLl (!c'UJ :'-iine
must submit an exhibit. incluLiing 3 statement from the
K2·WBT antenna manufacturer. <;tating that the proposed
antenna will have no adverse effect on (he translator's
directional antenna pattern.

5. Residence Address. Section II. Item 6 of FCC Form
301 (June 1989) requires that an applicant specify its ad­
dress (number. street. city. state) as well as the home
address of each of its principals. Seabase has not completed
Item 6 correctly. Seabase's application gives a post office
box number as the address for itself and for the residence
of its sole principal. Tom Seabase. Accordingly. Seabase
must submit as amendment which gives all the information
required by Section II. Item 6 to the presiding Administra·
tive Law Judge after this order is released.

6. Lale-Filed Amendmenl. On April 30. [992. after the
last date for filing amendments as of right. Seabase flied a
petition for leave to amend its application. Under Section
1.65 of the Commission's Rules. the petition will be grant­
ed. and the amendment accepted. However. an applicant
may not improve its comparative position after the time for
amendments as of right has passed. Therefore. any com·
parati've advantage resulting from the amendment will be
disallowed.

i. Comparalive Coverage. Data suhmilled by the appli­
cants indicate there would be a si~nificant difference in the
size of the areas and populatio'Os which would receive
service from the proposals. Consel.juently. the areas and
populations which would receive r\-1 service of I mV'm or
greater intensity. together ""ith the a\ailability of other
primary aural services in such areas. will be considered
under the standard comparative issue for the purpose of
determining whether a comparative preference should ac·
crue to 3'Oy of the applicants.

8. Conclusion. Except as may he indicated hy any issues
specified below. the applicants are I.jualified to construct
and operate as proposed. Since the proposals are mutually
exclusive. they must be designated for hearing in a consoli·
dated proceeding on the issues specified nelow.

Q. ACCORDlNGLY. IT IS ORDERED. That. pursuant
to Section 309(e) of the Communications Act of IQ34. as
amended. the applications ARE DESIG:'-iATED FOR
HEARING IN A CONSOLIDAITD PROCEED[~G. at a
time and place to be specified in a ,uhse4uent Order. upon
[he following issuf;s:

File No. BPH·910926MI

File ~o. BPH·9!0926MB

File No. BPH-G!IN25\.!D

In re .-\pplications of

CLOUD N[NE

BROADCASTING. INC.
(hereafter "Cloud Nine")

SKYLINE
BROADCASTERS. I~C.

(hereafter "Skyline")

TO.\1 SEABASE

(hereafter "Seabase")

For Construction Permit
for a New FM Station on Channel 292A

in Kalispell. Montana

Bdore the
Fed'~ral Communications Commission

\Vashington. D.C. .2055';

\dopted: December 8, 1992; Released: December 23, 1992

1. The Commission has before it the above-eaptioned
mutually exclusive applications for a new FM station.

2. Skyline. On April 8. 199'2. Skyline filed a petition for
leave to amend. proposing to reduce its tower height to
accommodate the concerns of the Federal Aviation Admin­
istration (FAA). We will grant the petition for good cause
shown and accept the amendment. Since the amendment
was filed after expiration of the time period for filing
amendments as of right. any comparative advantage result­
ing from the amendment will be llisalloweu. Additionally.
we note that the amended tower height values for the
proposed 260 foot (79.2 meter) tower do not agree with the
FAA's determination. Specifically. the amendment shows a
tower heieht above mean sea level of 1207 meters (3960
feet) while the FAA clearance lists a value of 1210 meterc;
(3970 feet). Using the values specified in the FAA clear­
ance. we find that the other application parameters -- the
site elevation and the antenna radiation center heights ­
would all be increased bv 3 meters. This difference would
not cause Skyline's application to violate any Commission
rule. Nonetheless. Skyline must suhmit a clarifying amend­
ment to the Administrative Law judge ",ithin 30 da)'<; oi
the release of this Order to eliminate the noted discrep­
ancy.

3. Tower Heighl. An engineering re\'iew of the Seabase
'nd Cloud ~ine applications reveals that the applicantsC. ,ropose to side-mount on the existing tower of translator

@CStatiOnK240BT. Kalispell. ~10ntana (BLFT·8Q020iTRI.
:-t 0 FCC and FAA records show that the translator lOv.er·,

overall tower height above ground le\el (OHI\GU and
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11. IT IS FURTHER ORDERED. That Sea base and
Cloud :"ine shall submit ,he information. specified in Para­
graf'hs 3 and J. ;,:'\{)\"('. to [;-:e presiding :\dmini"ra:ive Law
Judge within 3U (hy; of the release of this Onier.

1::2. IT IS n:RTHER ORDERED. That Seabase shall
suhr:1it an a:r.endment wr,icn conrains the i:1formation re­
quired by Section II. Item b of FCC Form 301. to the
presiding Administrative Law Judge within 30 days after
the release of this Order.

D. IT IS FURTHER ORDERED. That the petitions for
leave to amend filed by Skyline (4,8;Q2) and Seabase
(4/30192) ARE GRANTED. and the corresponding amend­
ments ARE ACCEPTED to the extent indicated herein at
paragraphs 2 and 6.

14. IT IS FURTHER ORDERED. That a copy of each
documeht filed in this proceeding subsequent to the date of
adoption of this Order shall be served on the counsel of
record in the Hearing Branch appearing on behalf of the
Chief. Mass Media Bureau. Parties may inquire as to the
identity of the counsel of record by calling the Hearing
Branch at (202) 632-6402. Such service shall be addressed
to the named counsel of record. Hearing Branch. Enforce­
ment Division. Mass Media Bureau. Federal Communica­
tions Commission. 2025 ~t Street. N.W.. Suite 7112.
Washington. D.C. 205S4. Additionally. a copy of each
amendment filed in this proceeding suhsequent to the date
of adoption of this Order shall also he served on the Chief.
Data Management Staff. Audio Services Division. Mass Me­
dia Bureau. Federal Communications Commission. Room
3S0. 1919 M Street. ~.W.. Washington. D.C. 20554.

1S. IT IS FL'RTHER ORDERED, That. to avail them­
selves of the opportunity to be heard. the applicants and
any party respondent herein shall. pursuant to Section
1.221(c) of the Commission's Rules. in person or by attor­
ney. within 20 days or the mailing of this Order. file with
the Commission. in triplicate. a written appearance stating
an intention to appear on the date fixed for hearing and to
present evidence on the issues specified in this Order.
Pursuant to Section 1.325(c) of the Commission's Rules.
within five days after the date established for filing notices
of appearance. the applicants shall serve upon the other
parties that have filed notices of appearance the materials
listed in: (a) the Standard Document Production Order
(see Section 1.325(c)( 1) of the Rules): and (b) the Standard­
ized Integration Statement (see Section 1.32S(c)(2) of the
Rulesl. which must also be filed with the presiding officer.
Failure to so serve the required materials may constitute a
failure to prosecute. resulting in dismissal of the applica­
tion. See generafl.v Proposals to Reform the Commission's
Comparallve Hearing Process (Report and Order in Gen.
Doc. 90-264). 6 FCC Rcd lSi. 160-1. 166. 168 (1990).
Erralilm. 6 FCC Rcd 34 i'2 (1991). recon. granted in part, 6
FCC Rcd 3403 ( 1991 ).

16. IT [S FL'RTHER ORDERED. That the applicants
herein shall. pursuant to Section 311(a)(2) of the Commu­
n ications Act of 1934. as amended. and Section 73.3SQ4 of
the Commission's Rules. give notice of the hearing within

\\. Jan Gaj ...\ssist3nt Chief

Audio Services Division

;""[ass \icdia Bureau
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RECEIPT COpy
BEFORE THE

Federal Communications Commission

RECEIVED

{JAN 12 1993

FEOEfW. C()JwNlCAna~a CC41WlSSOi
ClFICECfTHE SECRETARY

MM Docket No. 92-303

File No. BPH-910926MB

File No. BPH-910926MI

File No. BPH-910925MD

WASHINGTON, D.C.

and

)
)
)
)
)
)
)
)
)
)
)
)
)

CLOUD NINE B~OADCASTING, INC. )
)
)
)
)
)

TOM SEABASE

For a Construction Permit
for a New FM Station on
Channel 292A at
Kalispell, Montana

Applications of

SKYLINE BROADCASTERS, INC.

In re

To: The Honorable John M. Frysiak,
Administrative Law Judge

NOTICE OF APPEARANCE

Skyline Broadcasters, Inc. ("Skyline lt
), by its counsel and

pursuant to Section 1.221 of the Rules, hereby states its intent to

appear on the date fixed for hearing and to present evidence on the

issues specified in the Hearing Designation Order, DA 92-1668

(adopted December 8, 1992 and released December 23, 1992). Skyline

files this Appearance mindful of the simultaneous joint filing by

all three Kalispell applicants of a Petition for Approval of

Settlement Agreement which contemplates dismissal of both Skyline'::

and Mr. Tom Seabase's applications and the grant of the applicatic~
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of Cloud Nine Broadcasting, Inc. In the event His Honor grants the

applicants' Joint Petition, there will be no need for the parties

to appear on the date fixed for hearing and to present evidence on

the specified issues.

Respectfully submitted,

SKYLINE BROADCASTERS, INC.

FISHER, WAYLAND, COOPER
& LEADER

1255 Twenty-third Street
Northwest

Suite 800
Washington, D.C. 20037-1125
(202) 775-3544

Date: January 12, 1993
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CERTIFICATE OF SERVICE

I, Renee Gray, a secretary to the law firm of Fisher,

wayland, Cooper and Leader, hereby certify that I have this

Twelfth day of January, 1993, sent copies of the foregoing "Notice

of Appearance" by hand delivery to:

The Honorable John M. Frysiak,
Administrative Law Judge

Office of Administrative Law Judges
Federal Communications Commission
2000 L Street Northwest, Room 223
washington, D.C. 20554

Charles Dziedzic, Esq.
Chief, Hearing Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street Northwest, Room 7212
washington, D.C. 20554

Richard Swift, Esq.
Tierney & Swift, P.C.
1200 Eighteenth Street Northwest,

Suite 210
Washington, D.C. 20036

Counsel to Mt. Tom Seabase

Robert Lewis Thompson, Esq.
Pepper & Corazzini
1776 K street Northwest,

Suite 200
Washington, D.C. 20006

Counsel to Cloud Nine Broadcasting, Inc.
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Before the
ftDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re Applications of )
)

SKYLINE BROADCASTERS, INC. )
)

TOM SEABASE )
)

CLOUD NINE BROADCASTING, INC. )
)

For Construction Permit for a New )
FM Station on Channel 292A )
in Kalispell, Montana )

FCC 93M-7l

MM DOCKET NO. 92-303 30867

File No. BPH-910925MD

File No. BPH-910926MB

File No. BPH-910926MI

MEMORANDUM OPINION AND ORDER
Issued: February 10, 1993 Released: February 12, 1993

1. Under consideration are the following:

Joint Request for Approval of Settlement
Agreement, filed January 12, 1993, by Cloud Nine
Broadcas t ing, Inc. (" CNB") Tom Seabase (I' Seabase" )
and Skyline Broadcasters, Inc. ("SBI");

Supplemental Declaration, filed January 25, 1993,
by Seabase;

First Amendment to Settlement Agreement, filed
February 2, 1993, by CNB, Seabase and SBI;

Letter dated February 8, 1993, from SBI; and

Comments in Support of Joint Request for Approval of
Settlement Agreement, filed February 8, 1993, by the
Mass Media Bureau ("Bureau").

2. The settlement agreement contemplates the dismissal of
the applications of Seabase and SBI and the grant of the
application of CNB. CNB would pay the legitimate and prudent
expenses of Seabase and SBI in the respective amounts of $25,000
and $21,000. In addition, paragraph 7 of the settlement
agreement, as amended, calls for the parties to forebear from
opposing certain applications of other parties during the next
seven years.

3. Review of the settlement agreement, as amended, and the
attachments and supplements reveals that the applicants have
filed the documentation required by Section 73.3525 of the
Commission 1 s Rules, which implements Section 311(c) of the
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Communications Act of 1934, as amended. Specifically, principals
of the applicants have stated that the respective applications
were not filed for an improper purpose and that grant of the
joint request would conserve Commission resources and expedite
the provision of a new FM service to Kalispell, Montana.

4. SBI has set forth an itemization demonstrating that its
legitimate and prudent expenses incurred in this proceeding are
$21,000, excluding the hearing fee. Accordingly, it is entitled
to reimbursement of $21,000 from CNB. Seabase has set forth an
itemization demonstrating that his legitimate and prudent

. expenses incurred in this proceeding are $23,996.45, excluding
the hearing fee. Accordingly, ~e is entitled to reimbursement of
no more than $23,996.45 by CNB. Finally, the Bureau is
satisfied that paragraph 7 of the settlement agreement, as
amended, does not preclude the parties from bringing to the
Commission's attention, in the future, information about whether
the other parties lack basic qualifications to be a Commission
licensee or are not operating a broadcast station in the public
interest. ~ Nirvana Radio Broadcasting Corporation, 4 FCC Rcd
2778 (Rev. Bd. 1989).

Accordingly, IT IS ORDERED that the Joint Request for
Approval of Settlement Agreement, as amended, filed January 12,
1993 IS GRANTED; the settlement agreement, as amended, IS
APPROVED; the applications of Seabase and SBI ARE DISMISSED, with
prejudice; the application of CNB IS GRANTED; and this proceeding
IS TERMINATED.

FEDERAL COJ:t1MUNlCATlf;NS C?MMISSION

J""" A'l. rU]LJA~
l~~hn M. r~k

Admihistrative Law Judge

1 Since the settlement agreement does not provide that either
SBI or Seabase would return the hearing fee amount to CNB if their
hearing fees were refunded by the managing director, the amounts
of their approved legitimate and prudent expenses exclude the
hearing fee.



CERTIFICATE OF SERVICE

I, Renee Gray, a Secretary to the law firm of Fisher,

Wayland, Cooper and Leader, hereby certify that I have this

Third day of March, 1993, sent copies of the foregoing

"Petition For Refund of Hearing Fee" by hand delivery to:

The Honorable John M. Frysiak,
Administrative Law Judge

Office of Administrative Law Judges
Federal Communications Commission
2000 L Street Northwest, Room 223
Washington, D.C. 20554

Larry Miller, Esq.
Attorney-Advisor, Hearing Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street Northwest, Room 7212
Washington, D.C. 20554

Counsel to the Chief, Mass Media Bureau

Richard Swift, Esq.
Tierney & Swift, P.C.
1200 Eighteenth Street Northwest,

Suite 210
Washington, D.C. 20036

Counsel to Mr. Tom Seabase

Robert Lewis Thompson, Esq.
Pepper & Corazzini
1776 K Street Northwest,

Suite 200
Washington, D.C. 20006

Counsel to Cloud Nine Broadcasting, Inc.


